
DEVELOPMENT CONTROL AND REGULATION 
COMMITTEE

Meeting date: 06 December 2018

From: Assistant Director – Economy & Environment

CA14/3, CA14/4, CA14/5 - APPLICATIONS TO AMEND THE 
REGISTER TO RECORD AN HISTORIC EVENT; REGISTER 
UNITS CL26 MURTON FELL, CL27 HILTON FELL AND 
CL122 BURTON FELL AND WARCOP FELL

1.0 EXECUTIVE SUMMARY

1.1 Cumbria County Council is the registration authority for common land under 
the Commons Act 2006.

1.2 The Registration Authority received three applications relating to CL26 
Murton Fell (CA14/3), CL27 Hilton Fell (CA14/4) and CL122 Burton Fell and 
Warcop Fell (CA14/5). The Applications were submitted on behalf of the 
Secretary of State for Defence, are made under paragraph 2 of Schedule 3 
to the 2006 Act and seek to amend the register to record an historic event. 

1.3 Paragraph 2 of Schedule 3 allows registration of historic events which 
occurred as a consequence of a statutory disposition. The applicant claims 
that three Vesting Deeds made on 31st March 2003 constitute such relevant 
dispositions. The applicant further claims that as a consequence of the 
Vesting Deeds the land which comprises CL26, CL27 and CL122 ceased to 
be common land and should be removed from the register.

1.4 The applications were duly advertised and received numerous objections.
1.5 The Commons Registration (England) Regulations 2014 make provisions for 

holding public inquiries. It was decided by the registration authority that a 
public inquiry should be held in this instance.  Accordingly, the Registration 
Authority instructed an independent Inspector.  

2.0 RECOMMENDATION

2.1 It is recommended that this Committee follow the Inspector’s 
recommendation.  The Inspector’s recommendation is as follows:

2.2 (1) Application CA14/4 (CL 27 Hilton Fell) and Application CA14/5 (CL122 
Burton Fell and Warcop Fell) are granted. 



(2) Application CA14/3 (CL26 Murton Fell) is granted in respect of that part 
of CL26 which lies to the east of the boundary of the Danger Area as that 
boundary is shown on “Plan of the Danger Area of the Warcop Principal 
Training Area” annexed to The Warcop Principal Training Area Byelaws 
1981 but otherwise (in respect of that part of it known as Area Victor) be 
refused.

3.0 POLICY POSITION, BUDGETARY AND EQUALITY 
IMPLICATIONS, AND LINKS TO COUNCIL PLAN

3.1 The relevant corporate theme is the creation and protection of a high quality 
environment for all.

3.2 This matter is a decision-making process of a quasi-judicial nature. There 
should be no policy or political consideration given and any potential 
financial implication should be ignored.

4.0 BACKGROUND

THE APPLICATION:

4.1 On 11th February 2015 Cumbria County Council, the Registration Authority 
for common land and town and village greens received three applications on 
Form CA14 (“the Applications”) under paragraph 2 of Schedule 3 to the 
Commons Act 2006 (“the 2006 Act”) from the Secretary of State for Defence 
(“the Applicant”). The applications were deemed to be duly made, and notice 
was issued on 21st March 2017. A second period of notice ran from 18th 
January 2018. Copies of the Applications are attached at Appendix 1 to this 
report.

4.2 The Applications relate to register units CL26 Murton Fell, CL27 Hilton Fell 
and CL122 Burton and Warcop Fell as shown edged red on the plan 
attached at Appendix 2 to this report (“the Application Land”).

4.3 Paragraph 2 of Schedule 3 allows registration of historic events which 
occurred as a consequence of a statutory disposition. The Applicant claims 
that three Vesting Deeds dated 31st March 2003 whereby all rights of 
common over the were extinguished constitute relevant statutory 
dispositions. The Applicant further claims that, as a consequence of the 
Vesting Deeds, the Application Land ceased to be common land. The 
Applicant seeks to remove the Application Land from the register. Copies of 
Vesting Deeds are attached at Appendix 3 to this report. 

4.4 The Application Land comprises some 4,500 hectares. The Applications 
received 49 objections and attracted considerable public and media interest. 
Further, the Applications and the objections raised several complex issues 
which required careful examination and investigation by an expert in the 
relevant area of law. In light of the above the Registration Authority deemed 
it appropriate to hold a public inquiry.



4.5 The Registration Authority instructed an independent Inspector, Mr Alan 
Evans of Counsel, to conduct the public inquiry which convened on 13th and 
14th September 2018 and 30th and 31st October 2018.  The report of the 
Inspector is attached as Appendix 4. The Inspector’s report contains a full 
review of all the relevant matters. 

4.6 As part of the inquiry process, three bundles of documents have been 
produced by the Applicant and the interested parties:

a. Skeleton Arguments Bundle (First Issue)
b. Additional Documents Bundle
c. Skeleton Arguments Bundle (Second Issue)

The Bundles are available to view in physical format at Lady Gilford’s House 
in Carlisle or County Offices, Kendal and on the Council’s website at 
https://www.cumbria.gov.uk/planning-environment/conservation/commons-
registration-service/warcoptrainingarea.asp.

4.7 There were two principle issues examined at the inquiry. The first was 
whether there was legal power to make the applications (the power issue), 
which is discussed in the first part of the inspector’s report. The second was 
whether the land in question had ceased to be waste land of a manor at the 
time of the vesting deeds, on 31 March 2003. Evidence submitted in relation 
to the waste land of a manor issue centred on the Ministry of Defence use of 
the Danger Area and a dry training area known as Area Victor, and whether 
this activity constituted the land being ‘occupied’. A map indicating these 
areas in relation to the common land is included as Appendix 5.

4.8 On the ‘power’ issue, the inspector found in favour of the applicant, and 
concluded that there was a legal power to make the applications.

4.9 On the second issue, it was agreed by all parties that the commons were 
likely to have been waste land of a manor at some point in the past. The 
issue examined was whether they remained so on the 31st March 2003. 
Under Section 22(1)(b) of the 1965 Commons Act the land would remain as 
common land if it was ‘waste land of a manor not subject to rights of 
common’. The definition of waste land of a manor is taken from case law 
Attorney General v Hanmer (1858), which defines waste land as ‘open, 
uncultivated and unoccupied’.

4.10 The inspector has concluded that the Ministry of Defence control of access 
and activities within the danger area did constitute the area being ‘occupied’, 
and thus the land could not be considered to be waste land of a manor at 
that time. In contrast, lower levels of activity and no restrictions to access in 
Area Victor did not constitute the area being occupied, and so this area 
remained waste land of a manor.

  

https://www.cumbria.gov.uk/planning-environment/conservation/commons-registration-service/warcoptrainingarea.asp
https://www.cumbria.gov.uk/planning-environment/conservation/commons-registration-service/warcoptrainingarea.asp


5.0 LEGAL IMPLICATIONS

5.1 The Council has a statutory duty as the Registration Authority to keep a 
register of common land and to determine applications under the 2006 Act.  
The Council’s Constitution at Part 2G delegates this responsibility to the 
Development Control and Regulation Committee.

5.2 In considering this application, Members must consider the Inspector’s 
report, and must be satisfied that the Inspector is correct in his conclusions.  
The standard of proof to be applied is the usual civil standard “on the 
balance of probabilities”, i.e. it must be more likely than not.

5.3 The role of this Committee is to reach its own determination on the matters 
of fact and law arising as a result of the Applications. It is for Members to 
determine the Applications fairly, putting aside any considerations of the 
desirability of the land being registered as common land or being put to other 
use.  

5.4 Members can reach a different conclusion to the Inspector and are not 
bound to follow the Officer Recommendation, providing that in reaching any 
different conclusion the correct legal principles are applied. If Members 
choose to reject the recommendation, detailed reasons as to why the 
recommendation is being rejected must be given at the meeting.

5.5 There is no right of appeal against a Committee decision in respect of 
common land applications. The route for any challenges would be via judicial 
review in the High Court, where the issue would be whether the Committee 
had misdirected itself in law in determining the Applications. The decision 
must therefore be taken in strict accordance with the law.  

5.6 All other legal considerations, issues and implications have been addressed 
within the detail of the report.

6.0 OPTIONS

6.1 The Committee may accept or reject the Recommendation in whole or in 
part. 

7.0 CONCLUSION

7.1 The recommendation of the Officers is that Members should follow the 
conclusion reached by the Inspector, on the basis that he has had the 
opportunity to assess all of the documentation and the opportunity to hear 
from the interested parties throughout the inquiry process.  Counsel’s Report 



is lengthy and comprehensive.  Members should, for the reasons set out 
above, accept applications CA14/4 and CA14/5; accept application CA14/3 
in respect of that part of CL26 which lies to the east of the boundary of the 
Danger Area (as that boundary is shown on “Plan of the Danger Area of the 
Warcop Principal Training Area” annexed to The Warcop Principal Training 
Area Byelaws 1981) and refuse application CA14/3 in respect of that part of 
it known as Area Victor.

Angela Jones
Assistant Director – Economy and Environment 
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Mark Brennand
Lead Officer, Historic Environment and Commons
01539 713428; mark.brennand@cumbria.gov.uk

Ben Spencer
Principal Solicitor, Special Projects, Environment & Property
07919 297914; ben.spencer@cumbria.gov.uk

23 November 2018

APPENDICES

Appendix 1 – copies of the Application Forms 
Appendix 2 – Plan of the Application Land 
Appendix 3 – copies of Vesting Deeds
Appendix 4 – The Inspector’s Report
Appendix 5 – Map of the Danger Area and Area Victor

IMPLICATIONS

Staffing: None
Financial: There would be cost implications in the event of an 

application for judicial review, however the Council is the 
registration authority and therefore has a statutory duty to 
decide applications.

Property: None
Electoral Division(s): Appleby in Westmorland
Human Rights: The Council as registration authority has to make a 

decision in accordance with the law and in particular with 
the provisions of the 2006 Act, given these legal criteria a 
decision must reflect the legislation despite any other 
rights of individuals.

PREVIOUS RELEVANT COUNCIL OR EXECUTIVE DECISIONS

No previous relevant decisions



CONSIDERATION BY OVERVIEW AND SCRUTINY

Not considered by Overview and Scrutiny

BACKGROUND PAPERS

The Commons Registration Act 1965
The Commons Act 2006
The Commons Registration (England) Regulations 2014
Skeleton Arguments Bundle (First Issue)
Additional Documents Bundle
Skeleton Arguments Bundle (Second Issue)


